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IN THE SUPREME COURT OF THE STATE OF IDAHO
)
)
)
)
)
)
)
)
)

STATE OF IDAHO,
Plaintiff-Respondent,
V.

AVEREAL RONALD SMART,
Defendant-Appellant.

NO. 47310-2019
ADA COUNTY NO. CR0l-19-9679

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Avereal Ronald Smart appeals from the district court's Judgment of Conviction, Order
Retaining Jurisdiction, and Commitment. Mr. Smart was sentenced to a unified sentence of five
years, with two years fixed, and a period of retained jurisdiction for his possession of a
controlled substance conviction.

He asserts that the district court abused its discretion in

sentencing him to an excessive sentence without properly considering the mitigating factors that
exist in his case.
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Statement of the Facts & Course of Proceedings
On March 22, 2019, an Information was filed charging Mr. Smart with possession of a
controlled substance, methamphetamine; leaving the scene of an accident involving vehicle
damage; and driving without privileges. (R., pp.21-22.) Mr. Smart was charged after he struck a
parked vehicle and left the scene without notifying the owners of the vehicle. (PSI, p.3.) 1 When
police contacted him a plastic envelope containing methamphetamine residue was located on his
person. (PSI, p.3.) Mr. Smart took responsibility and entered a guilty plea to the possession of a
controlled substance charge. (R., p.34.) The remaining charges were dismissed. (R., p.42.)
At sentencing, the State recommended a unified sentence of five years, with two years
fixed, and a period ofretainedjurisdiction. (Tr., p.20, Ls.19-25.) Defense counsel requested that
the district court place Mr. Smart on probation, with an underlying sentence of five years, with
two years fixed. (Tr., p.23, Ls.1-3.) The district court imposed a unified sentence of five years,
with two years fixed, and retained jurisdiction. (R., pp.41-43.) Mr. Smart filed a Notice of
Appeal timely from the district court's Judgment of Conviction, Order Retaining Jurisdiction,
and Commitment. (R., pp.48-49.)
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For ease of reference, the electronic file containing the Presentence Investigation Report and
attachments will be cited as "PSI" and referenced pages will correspond with the electronic page
numbers contained in this file.
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ISSUE
Did the district court abuse its discretion when it retained jurisdiction over Mr. Smart instead of
placing him on probation?

ARGUMENT
The District Court Abused Its Discretion When It Retained Jurisdiction Over Mr. Smart Instead
Of Placing Him On Probation
Mr. Smart asserts that, given any view of the facts, the district court imposing a period of
retained jurisdiction rather than probation was excessive. Where a defendant contends that the
sentencing court imposed an excessively harsh sentence, the appellate court will conduct an
independent review of the record giving consideration to the nature of the offense, the character
of the offender, and the protection of the public interest. See State v. Reinke, l 03 Idaho 771
(Ct. App. 1982).
The Idaho Supreme Court has held that, "' [w ]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence."' State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). Mr. Smart does not allege that his sentence exceeds the statutory maximum.
Accordingly, in order to show an abuse of discretion, Mr. Smart must show that in light of the
governing criteria, the sentence was excessive considering any view of the facts. Id. (citing
State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v. Brown,

121 Idaho 385 (1992)). The governing criteria or objectives of criminal punishment are: (1)
protection of society; (2) deterrence of the individual and the public generally; (3) the possibility
of rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting State v. Wolfe,
99 Idaho 382, 384 (1978), overruled on other grounds by State v. Coassolo, 136 Idaho 138
(2001)).
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Appellate courts use a four-part test for determining whether a district court abused its
discretion: Whether the trial court: (1) correctly perceived the issue as one of discretion; (2)
acted within the outer boundaries of its discretion; (3) acted consistently with the legal standards
applicable to the specific choices available to it; and (4) reached its decision by the exercise of
reason. Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018). Mr. Smart asserts that the
district court failed to give proper weight and consideration to the mitigating factors that exist in
his case and, as a result, did not reach its decision by an exercise of reason.
Specifically, Mr. Smart asserts that the district court failed to give proper consideration to
his admitted substance abuse problem and desire for treatment. Idaho courts have previously
recognized that substance abuse and a desire for treatment should be considered as a mitigating
factor by the district court when that court imposes sentence. State v. Nice, 103 Idaho 89 (1982).
Mr. Smart began using alcohol at the age of 13, marijuana at the age of 14, and
methamphetamine at the age of 20. (PSI, p.18.) He wants to be drug free and has experienced
periods of sobriety in the past. (PSI, p.18.) Although he does not think he has a problem with
drinking, Mr. Smart acknowledges that he needs treatment to stop using illegal substances. (PSI,
p.18.) Mr. Smart was diagnosed with cannabis use disorder, moderate. (PSI, p.24.) It was
recommended that he participate in Level 1 Outpatient treatment. (PSI, p.32.)
Furthermore, in State v. Shideler, 103 Idaho 593, 594 (1982), the Idaho Supreme Court
noted that family and friend support were factors that should be considered in the Court's
decision as to what is an appropriate sentence. Mr. Smart has the support of his friend, Alicia
Hintemeyer, and his father, Charles Smart. (PSI, pp.35-36, 50.)
Additionally, Mr. Smart has accepted responsibility for committing the instant offenses.
In State v. Alberts, 121 Idaho 204 (Ct. App. 1991), the Idaho Court of Appeals reduced the
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sentence imposed, “In light of Alberts’ expression of remorse for his conduct, his recognition of
his problem, his willingness to accept treatment and other positive attributes of his character.”
Id. 121 Idaho at 209. Mr. Smart expressed his remorse for his actions stating that:
I apologize.
You know, I just want to say, you know, I’m here to just make amends for
what I’ve done. I know that I need to take responsibility. . . . if given the
opportunity at probation, I will show my commitment to succeeding and changing
my life around. Upon my release, I am going to sign up for recovery classes
through Ascent. I’m also going to be in immediate contact with my probation
officer and go over my probation plan, case plan. I’m going to attend 30 meetings
in 30 days. I’m going to immediately seek employment in the construction
industry, where I have 15-plus years’ experience, sir.
I am ready to be accountable for my actions – excuse me – take
responsibility and do what is necessary to live a sober, productive life. I will
work the steps in treatment, confront my criminal and addictive thoughts and
behaviors, and follow up with my success plan so that I can overcome my
addictions and be a healthy, positive father to my kids, make amends for the
negative consequences and actions I have had on my family, the community, and
my friends.
(Tr., p.24, L.22 – p.25, L.21.)
Based upon the above mitigating factors, Mr. Smart asserts that the district court abused
its discretion by imposing an excessive sentence upon him. He asserts that had the district court
properly considered his substance abuse, desire for treatment, friend and family support,
acceptance of responsibility, and remorse, it would have placed him on probation.
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CONCLUSION
Mr. Smart respectfully requests that this Court remand his case to the district court for a
new sentencing hearing with direction that he be placed on probation.
DATED this 12th day of December, 2019.

/s/ Elizabeth Ann Allred
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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